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INCONSISTENT PROSECUTION

1. As the United States Supreme Court has observed “[tihe fundamental
respect for humanity underlying the Fighth Amendment's prohibition against cruel and
unusual punishment gives risc to a special “need for rcliability tn the determination that
death is the appropriate punishment™ 1n any capital case.” lohnson v. Mississippl. 486
U.S. 578, 584 (1988] (citations omitted). Furthermore, when 2 defendant's Jife is at stake,
a court must be “particularly sensitive 1o insure that every safeguard is observed ” Grege
v. Georgiz, 438 U.S. 153. 187 (1976). This heightened standard of reliability is “a natura)

consequence of the knowledge that execution is the most irremediable and unfathomable

of penalties; that death is different ™ Ford v. Wainwnght 477 U.S 399 411 (1G86).

Death, 1n its fnality, differs more from lite imprisonrnent
than a 100-year prison term differs from one of only a veur
or two. Because of that qualitative differcnce, there is a
corresponding difference in the need for reliability in the
determination that death is the appropriale punishment in a
specific case.

Woaodson v. North Carolina, 428 US. 280, 305 (1976). The United States Supreme Court

has repeatedly eraphasized the pninciple that because of the exccptional and irrevocabie

nature of the death penalty. aur system of justice rmust £0 "o extraordinary measures to
~ ZREOTOmArY measures b

ensure that the prisoner sentenced to be executed is afforded process that wilt guarantee,

as much as is humaniy possible. that the sentence was nat imposed out of whim, passion.

prejudice, or mistake ™ Edding§___\L,AglgjmallQrg; 455 US. 104, 118 (1982) (O'Conmnor, ]
ST or mustake.” Ed s

concurning) (cmphasis atided)

FP.e3
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L. THE STATE MAY NOT PURSUE INCONSISTENT THEORIES OF THE
CRIME AGAINST THE CO-DEFENDANTS IN A CASE.

[*Note-—some of this authority is only persuasive. not binding]
2 The fundamental principles discussed above apply with particular force 10
issues that implicate the truth-seeking function of a trial, including the State’s choice of

which theory of the crime to pursue against each of the co-defendants. "The essence of

due process is fundamental faimess..." United States ex re]. Crist v. Lane, 745 F.2d 476.
482 (7th Cir. 1984). That prosccutors should conduct themselves in 2 manner which is
fundamentally fair. is not simply a talisman. the rote incantation of which forgives its
subsequent violation. Indeed. the Cannons of Ethics of the American Bar Association
Code of Professional Responsibility proved that “[aj government lawyer who has
discretionary power relative to litigation should refrain from instituting or coutinuing
Ittigation that is obviously unfair.” EC 7-14.
3 ln Drake v. Kemp. the prosecution sought 1o apply different theories of the
crime in the separate trials of two co-defendants:
{The co-defendant] Campbell told essentiallv the same
story 1n both trials. i.c. that Drake and only Drake was the
7 murderer.  In Campbell's trial. however, the prosecutor
attacked the story as unbelievable and argued that Drake
was merely the one who "cased” the barbershop. Having
destroyed Campbell's credibility in that trial and secured
one death penalty. he then called Campbell as the state's

prancipal witness in Drake's trial in order to oblain a second
one.

P
[+ 9

Drake v. Kemp, 762 F.2d 1449, 1478 (11" Cir. 1985)(Clark. [, specially concurring)

4, However. this type of 1actic is simply unfair. As Judge Clark noted in his
special concurrence in Drake, "[ilt is the duty of the prosecutor net only to convicet but to

seek justice. He has the responsibility to guard the nights of the accused as well as those

4
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of society at large. This is so because [sjocicty wins pot only when the guilty arc
convicted but when cnminal tmals are far; our system of justice suffers when any
accused 1s treated unfairly™  Drake, 762 F2d ar 1478 (Clark. 7. specially
concurring }(citations ornitted)
3. Judge Clark went on 1o note:
the Supreme Court (has] made clear that...{t}he prosecutor
has a duty not only to refrain from soliciting false cvidence
but also a constitutional duty to correct false evidence that
he does not wntentionally elicit....The conclusion {from the
‘ inconsistent theories] seems inescapable that the prosecutor
: obtained Henry Drake's conviction {and death sentence]
k through the use of testimony he did not believe; bringing
this case under the logical . framework of [the Supreme
Court case law]. As the state habeas judge rocognized. the
prosecution's theones of the same crime in two different
tnials_.are totally inconsistent.  This fup fHlopping of
theories of the offense was inherently unfair.
Id. at 1478-79.

6. Similazly 1o Saylor v. Comehus, 845 F.2d 1401 (6th Cir. 1988}, the Court
condemned the use of inconsistent theories. sipce "[tlhe state had the option of presenting
the jury with a number of theones of crimunal habnlity. I chose to present the jury with
{one] theory and .. failed 1o present the [ather], despite the fact that it clearly could have
dome so." 1Id. at 1409. Bath due process and principles of double Jeopardy allow that
“(t]he state hafvc] its Opportunity to put its best proof and theotics of criminality before

){ the jury [but] it is not cotitied 10 a second chance " [d. ar 1409, Sec aiso Tibbs v. F lorda.
457 US. 31, 41, 102 SCt. 2211, 2218, 72 L.Ed. 2d (1982)(the Double Jeopardy clause

“forbids a second trhial for the purpose of affording the prosccution from another

opportunity to supply evidence which it failled to muster in the first proceeding ™)

7. There is also the legal doctrine of coliateral estoppel, which s
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incorporated into constitutional notions of due process and fair play. See e g, Salcedo v.

Swate, 258 Ga. 870 (1989); Buck v. Maschner, 878 F 2d 344, 346 (i0th Cir. 1989)
Collateral estoppel is properly invoked "if the issue in the subsequent proceeding is
identical to the one involved tn the prior action {and] the issuc is actually hitigated. "

Williams v. Bennett. 689 F.2d 1370, 1381 (11th Cir. 1982); State v. Brooks, 541 So2d

801, 810 (La 1989); see_also Jordan v. McKemnna, 573 So2d 1371, 13735 (Miss.

1990)("[W1here a question of fact. is actually htipated and determined by a valid and
fival judgment, that determunation 1s conclusive . (against the party against whom it was
made] in a subsequent sud on a different cause of action”).

% 3. Collateral estoppel does not merely bar relitigation of certain facts and

theones--"it may bar prosecution or arpumestation of facts " Ferenc v. Dugger, 867

F.2d 1301, 1303 (1 1th Cir. 1989)(emphasis supplied). See also Nichols v. Collins, &2 F.

supp,ﬁﬁ(SJ).Tex.1992)(ﬁnéguLﬂﬂaynuJnnnnndu;thjhﬂ;mgszanoLlﬁuul;uamnxk
doctmnes of judicial estoppel_ collgteral estanpel, due procgss, and the dury 10 seek
iwmmmwm@
“unfairlv_convictfing] two different mmmiw‘@ﬁ

convicted for ome crime "as long. a5 law_and_physics_provide for_such"} habeas

corpus denied sub nom, Nichols v. Scon, 69 F.3d 1255, 1265 & n. 17, 1273.74 (Sth Cir.

1995)

9. Other courts have recognized that there may be "z situation where the
prosecutor has adopted such a fundamental inconsistent position in the scparate trials of
two-conspirators that basic fairness mught require the triaf count to permit exposure of the

inconsistent positions. State v. Wingoe, 457 S.2d 1159, 1166 (La 1984). Vol 26 P13% in

F. o5
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FACTS
Perry was not charged or convicted under the law of partics. The statc presented
oniy one theory under which Perry could be convicied of capital murder: if the jury found
beyond a reasonable doubt that Perry intentionally caused the death of Sandra Stotler by
shooting Sandra Stotler with a fircarm 1a the course of commitang or attempting 1o
commit a burplary of a hahitation. The jury so found
In Burkett's subsequent tnal. the state put forward seven possible theorics under

which the Burkett jurv could convict. Of these seven, three theories required the Burken

jury to find that Burkett “intentionally or knowingly caused the death of Sandra Stotler by

shooting Sandra Stotler with a_deadly weapon. to wit, a ﬁm:vm;ﬂ" The Burkent jury

F.av

returped a verdict finding Burkett guilty of capital murder as charped in the indjctmmfg_t XN

—_— e
The state’s theory at Perry’s trial and subsequent theories at Burkett's trial wore

inconsistent and mutually exclusive, nat merely altemanve. Bath Perry and Burkett couid
not personally be the trigper-man in 2 single-perpetrator shooting according to the laws of
physics. Yet. the state proposed exactly that when it offered the Burkett jury the
opportunity—not once, but three times- 40 convict Burkett of the verv same singlc-
perpetrator shooting that the stale presented to the Perry jury as being perpematec by
Perry alone bevond a reasonable doubt. No evidence on the record indicates both Perry
and Burkett shot Sandra Stotler simultaneously The state may not convict-_or atternpt to

convict—two men of firing the same E‘f},]f-t By affording the Burkert jury the opportunity

1o convict Burkett of persanally shooting Sandra Stotler, the state repudiated 1is priot

posttion that Perry shot Sandra Stotler If the prosecutar could in good faith argue 10 the

Burkett jury that Burkett in fact personally shot Sandra Stotler, then the conclusion thar
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Perry’s previous conviction and resulting death sentence for the very same act resicd on
arguments and evidence the prosecutor did not :n face behieve—or no longer believed—is
inescapable. The flip-flopping of theories of the offense 1s inherently unfair. The state’s
mconsistent theories in the trials of Perry and Burkett viclated Perry’s fundamental duc
process nghts under the Fifth Amendment and Fourteenth Amendment [assert additional
violations here ]

[t should not count against Perry that the stat chose to prosecute hum first and
Jason second. No matter which defendant was med first, the fact remains that the state
adopted inconsistent and mutually exclusive theones of the case. undermining the
rehiabiiity of Perry’s conviction. The pohicy/spirit of coilateral estoppel is. .

[*Note---- this is very rough and totally incomplete!
V 26 p 162 Prosecutor argues there is no requirement that jury pick a single application

paragraph and decide if 1t is this one or that onc. “Once they gei ia the jury room, they
can pick any one they wish,

The judge 1n Perry's trial charged the jury as follows:

“Now if vou find from the cvidence bevond a reasonable doubt that on or
about October 24", 2001, in Montgomery County, Texas. the defendant,
Michael James Perrv. did intentionally cause the death of an individual,
nameiv Sandra Stotler. bv shooting Sandra Stotler with a {irearm and
Michael James Perry was then and there in the course of committing or
attempting 1o cominit the offense of burglary of habitation. then vou will find
Michael James Perry guiity of capital murder. If you do not so find or if vou have
a reasenable doubt thereof, vou will find the defendant not guilty of capital
murder and next proceed to consider whether the defendant is guilty of the lesser
included offense of murder. Naow. if vou find from the evidence bevond a
reasonahle doubt that on or about October 247, 20601, in .\‘Iontgnméry County
Texas, the defendant, Michacl James Perrv, did Intentionalty or knowingly cause
the death of an individual. namely Sandra Stotler. by shooting Sandra Stotler with
a firearm. then you will find the defendart guilty of the lesser included affense of
murder. if you do not so find 1f vou have a reasonable doubt thereaf vou will find
the defendant not guilty.”
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- Perry Trial Transcnipt Vol. 19 p 13-14 (emphasis added)
The judge in Jason’s trial charged the jury as follows:

“Now [1]_if vou find irom the evidence bevond a reasenable doubt that on or
about Qctober the 24™. 2001 in Montgomerv Countv, Texas the defendant
Jason Aaron Burkett did then and there intentiopally or knowinolv cause the
death of Sandra Stotler with a deadlv weapon, to wit, a firearm, and vou
further find from the evidence beyond a reasonable doubt that on or about
October the 24™ 2001 1n Monigomery County, Texas and pursuant 1o the same
scheme or course of conduct the defendant Jason Aaron Burkent did then and
there intentionally or knowingly cause the death of James Adam Stotier or Amold
Jeremy Richardson by shooting James Adam Stotler or Amold Jeremy
Richardson with a deadly weapon, to wit, a firearm. or {2] +f you find from the
evidence beyond a reasonable doubt that on or ahout October the 247, 2001 in
Montgomery County, Texas, Michael Tumes Perry did then and there intentionally
or knowingly causc the death of Sandra Stotler by shooting Sandra Sotler with a
deadly weapon. to wit, a fircarm, and vou further find from the cvidence bevend &
reasonable doubt that the defendant Jason Aaron Burkett acting with intent 1o
promaote or assist the comnussion of the foregoing otiense bv Michael lames
Perry solicited. encouraged. directed. aided or anempied to aid Michael James
Perry 1o commut the offense and vou further find from the cvidencee bevend a
reasonable doubt that on or about October 24 2001, in Montgomery County.
Texas and pursuant to the same scheme or course of conduct the defendant Jason
Aaron Burkett did then and there intentionally or knowingly causc the death of
James Adam Sotler or Armold feremy Richardson b shooting James Adam Stotier
or Amold Jeremy Richardson with a deadly weapon, to wit, a fircarm, or [31if
vau find from the evidence bevond a reasopable doubt that on or about
October 24™ 2001, in Monteomery County, Texas the defendant Jason
Aaron Burkett did then and there intentionallv or knowinglv cause the death
of Sandra Statler by shooting Sandra Statler with a_deadly weapon. (o wit. a
firearm, and you further find from the evidence bevond a reasonable doubt that
on or about October the 247, 2001, in Montgomery County, Texas. and pursuant
to the same scheme or course of conduct that Michael James Perry did then and
there intentionally or knowingly cause the death of jumes Adam Stotier or Armold
Jeremy Richardson by shooting James Adam Stotler or Amold Jeremy
Richardson with a deadly weapon, to wit, a fircarm. and you further find from the
evidence beuond a reasonable doubt that the defendant Jason Aaron Burkett
acting with intent to promote or assist the commissian of the foregomny offense by
Michacl James Perry solicited. encouraged. directed. aided or attempied to aid
Michael James Perry to commut the offense. or (411§ vou find from the evidence
beyond a reasonable doubt that on or about October 24, 2061, 1n Montgomery
County, Texas. that Michael Tamces Perrv did then and there inrentionatly or
knowingly cause the death of Sandra Stotler by shooting Sandra Stotier with a
deadly weapon; to wit, a fircarm. and vou further find from the evidence bevond a
reasonable doubt that on or about

)
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October 24th, 2001, in Montgomery County, Texas pursuant to the same scheme
or course of conduct that James -- that Michae] James Perry did then and there
intentionally or knowingly cause the death of James Adam Stotier or Amoid
Jererny Richardson by shooting James Adam Stotler or Amold Jeremy
Richardson with a deadly weapon, to wit, a firearm and vou further tind from the
evidence bevond a reasonable doubt that the defendant Jason Aaron Burkent
acung with intent to promote or assist the commission of the foregoine offenses
by Michael James Perry. namely the shooting deaths of Sandra Stotler and James
Adam Statler or Amold Jeremy Richardson. did solicit, encourage, direct, aid or
attempt to aid Michael James Perry 1o commit the offenses. or [5] if you find from
the evidence beyond a reasonable doubt that on or about Qctober the 24th. 2001,
in Montgomery County. Texas. the defendant James Aaron Burkett conspired
with Michael Jamcs Perry to commut robbery and that Michacl James Perry did
then and there intentionally or knowingly cause the death of Sandra Stotler by
shooting Sandra Stotler with a deadly weapon. to wit. a fircarm. and vou further
find from the evidence beyond a reasonable doubt that on or about October 24th,
2001 in Montgomery County. Texas and pursuant to the same scheme or course
of conduct Michael James Perry did then and there 'ntentionally or knowingly
cause the death of James Adam Stotler or Arnoid Jeremny Richardson by shooting
Iames Adam Stotier or Amold Jeremy Richardsen with a deadly weapon. (o wiL 2
firearm. and you further find that the said shooting of Sandra Stotler and Jamcs
Adam Stotler or Amold Jeremy Richardson by Michael James Perry was done in
furtherance of the conspiracy to commuit robbery and should have been anticipated
as a result of the carrying out of the conspiracy. or [6] if vou find from the
evidence bevond a rcasonable doubt that on or about October 24th, 2007 in
Montgomery County. Texas the defendant Jason Aaron Burkett conspired with
Michael James Perry to commit robbery and the defendant James Aaron
Burkett did then and there intentionally or knowingly cause the death of
Sandra Stotler by shooting Sandra Stotler with a deadly weapon, to wit, =
fircarm. and vou further find from the cvidence bevond a reasonable doubt that
on ar about October 24th 2001. in Montgomery County. Texas, and pursuant to
the same scheme or course of conduct Michac] James Perry did then and there
intentionally or knowingly cause the death of James Adam Stotler or Amold
Jeremy Richardson by shooting James Adam Stotler or Arnold Jeremy
Richardson with a deadly weapon, to wit, a firearm, and vou further find that the
said shooting of Sandra Stotler by the defendant and the said shooting of James
Adam Stotler or Arnold feremy Richardson by Michael Perry -- Michael James
Perry was done in furtherance of the conspiracy to commit robbery and should
have been anticipated as 2 resuli of the carrying out of the conspiracv. [7) orif
you find from the evidence bevond a reasonable doubt that on or about October
24th, 2001, in Montgomery County. Texas the defendant Jason Aaron Burkei
conspired with Michael James Perry to commit robbery and that Michael Jamos
Perry did then and therc intentionally or knowingly cause the death of Sandra
Stotler by shooting Sandra Stotler with a deadlv weapon. to wit. a firearm. and
that you further find from the cvidence bevond a reasonable doubt that on or
about October 24th, 2007 . in Montgomery County. Texas. and pursuant to the

10

F.
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said shooting of Sandra Stotier by Michaei James Perry and the said shooting of
James Adam Stotler or Amnold Jeremy Richardson by the defendant Jason Aarog
Burkett was donc in furtherance of the Conspiracy o commit robbery and should

You will find the defendant not gulty

Burkett Trial Transcnpt Voi. 27 P- 8-13 (emphasis and numerais added)
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NOTES ON ADDITIONAL SUPPORT TO BE INCORPORATED:
[*Note—these are cut and pasted from vanious cases and briefs. The citations kave
not hecn checked for CCuracy or as to whether they are stilf goad law. This is just »
starting point for additianal rescarch)|

A Prasecutar's Uee of Inconsistent Theones for the Same Crime in Different Trals Viclates
the Due Process Clause of the Fourteenth Amendment

Due process pratects the accused From actions that violale “those fundamental

U.5. 783, 790 (1977) (citahons amitted) The requirement of “fundamental faimess” ic
core vaive "emboadied in the Due Process Clayse of the Fourteenth Amendment." inRe
Winship, 307 U.s. 358, 369 (1970) {Harian 1.. concurning). Prosecutars serve 3 unique
role in assuring that an sccused receives “fair play ang decency” it the judicial process,
A< opposed to being “an ordinary party to 3 controversy,” it is the prosecutor who serves
95 & crtical “representative” of the "savereignty,” wnich has she “obiigation to govern

‘mpartially." Berger v. United States, 295 LS 7a 88 (15835) "In a criminat prosecution,”

the prosecutor's rale “is not that it shall win g Case, but that justice shall be done.” id. "It
IS 85 much his [or her] duty to refrain from impraper Methods caicuiated to *4 pruduce 2
wrongfit conviction as it ig to use every tegitimate fmeans (o bring about a just ene ¥ I4.
(ernphasis added).

Incnnsistgnt Statements by a prosecutor falls within thic same class of improprieties
because it _demeart_s the reliability of the *6 judicial procesc [FN4] Mutualiy exdusive
prasecutarial thegriec advanced 2gainst ce-defengants in Separate triais gre every hit g5

evidence,

The holding by the Sixth Circunt Majorty of this case, that it viclates due process for a

orqse:utor to advance mconsistent imeconcilable theones, < not an #berration. as other
Junsdictions have endorsed thg position. See Stumpf Y. Mitcheli, 367 F 34 394, 611 (Gth
Cir. 20043 (discussing Sister creunts vhat have held the same or s;imi%a;c-c;;d—dz-:{; T

violation of dye Drocess) In endorsing the posit:on of TWO pror dedisions, the lower coury

The prasecutar's thearies gf the Same cnme mn the two different triats negate gne
another. They are tatally inconsistent. This flip flopping of theories of the offanxe was
inherently unfair, Under the Peculiar facts of thic case the sctigns by the prosecutor
viglate the fundamentgi fairness essentiai to the vary concept of justice,,.The Statw
tannot divide ang conquer in th g manaer. Such achianc reduce rimingi méls o mere

F.

12
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gamesmanship and rob them of their suppased search for the truth.

*7 1d. at 612-613 (dting Mpmigggulgﬂglﬂm&,u@j;
quoting Drake___y;_iifzmp*ﬁ?f_&lﬂ&.EZE_QQJL,QL_I_S_S_'S) (Clark, 1., cancurming)).

B A Prosecutor's Use of Inconsistent Theones far the Culpability of More than One
Defendant for the Same Crime violates Dye Process Because It Disregards the
Prosecutor's Duty to Seek justice and Trurh

The Supreme Court of California recently heid a prosecutor's use of Inconsistent and
irreconcifabie theories was a due process wigiation, The Court noted how thic
prosecutorial conduct is “inconsistent with the pnncipies of public prosecution.™ in re
Sakarias, 2005 wL 486783 *13 (March 3 2005; The Sakarias Court states that "[z)]
¢riminal prosecutor's function 'is not merely t0 prasecute crmes, but 3ise to maxe certamn
that the trutk is honored tg the fullest extent passible durng the course of the criminal
Prasecution and tHal " " 19 at =13 {quoting United States v Kattar 840 F 2d 118 127
(1st Cir. 1983)).

"A prosecutor has the responsibility of a mumister of justice and not simply that of an
advacate. " ABA Model Rules of Profescional Conduct, Rule 3.8 Comrmient 1 {1983), see
also ABA Standards for Cnminal justice, Prosecution Functian § 3-1.2 {1592). Thig
prosecutorial duty is foundeg o hoth ethical [FNS] =8 and ‘egai standards. The concept
tems from the idea that & PrOSECUOr 1S 3 representative of the sovereian whase
abligation it 55 g govern impartiaily. Berger v U.S 29__5_{,4;;_7331&8“(19351. As 3
representative of the sovereign, the prosecutor has 3 auty o use restraint and prosecute
cases fairly, ABA Modet Cude of Professional ResoonSIbihty EC 7-13 (1981i}); Ohic Rules »f
Caurt: Code of Professianal Responsibumy €C 7-13 (2002). [FN6)

Prosecutors, as "ministers of Justice,” have the obfigaticn to seek truth. As stated in Giles

v. Maryland, 386 U S, 66, 98 {1967) {Fortas, J. concumng;, "tlhe State's obiigation ig

not to convicx, but tn see that, so far ac possible, tryth emerges. This it algn the uvitimate
statement of irg responsibiiity to provide 3 fair tnal under the Due Process Clause of the
Fourteenth Amendment.* Regardiess of the evidence against the accused, a prosecutor

has an overriding duty of fairness. State v Sha 292 Minn_ 182 185 (1972}

evidence that May appear g be false, but they must have a basis in fact for an atctions
=21 Jact tor any action
{ﬁﬁ\’—bﬂng,qr_gﬁfﬁnd. ABA Madel Rules of Professiong Conduct, Ruse 3 1 {2003}

for the Sgme Crime

F.

13



214 428 8996

APR-B1-2818 B3:87 ABCO

gl T

Punishment premised upan nomneictent prasecutenal theories fails to provide SCCUrACY in
sentencing, an essential *10 aspect of assuring constitutiona! compliance with due
process. This is particularly important when the sentence is death

"[Alccurate sentencing information 1s an wnd:spensable prerequsite to & reasoned
determination of whether a defendant shall live ar die.” Gregg v. Georgia, 428 {4 5. 153,
190 [(1976). “Itis certamly not a nove! propositign that discretion in the area of
sentencing be excrcised in an informed manner.” Id. at 18%9. {ernphasis added). This
Court has held that "where discretion 5 afforded 2 sentencing body on 3 matter so grave
as the determination of whether 3 human hfe shoulg be taken or spared, that diceretion
must be suitably directed and imited <o 85 to minimize the nsk of wholly arbitrary and
Capnicious action.” Id. Thig principle of "guided discrebion,” intended to procuce accuracy
in sentencing, is thwarted when 3 prosecutor 15 sliowed to present tactually inconsistent

thearies of 3 crime.

L&b

QM!JESE&@QL.QLML@MA&J; see also Alcorta v. Texas, 255 LS, 2
A1 (1957) (finding a due process viciation when a prosecutar uses testimony that gives g
“false impression™ that may affect the imnposition of 3 death sentence).

The prosecutor's matenally incansistent pasition at Wesiey's tral necessarily rendereg
Stumpf's plea and sentence unreliable. The failyre te carrect theg mconsistency vioiated
Stumpfs due Process rights,

When a prosecuzor embraces a theary at an accomplice’s trial that directly cantradicts the
basis for the conviction and sentence of the first defendant, the Tanviction and sentence
of the first defendant are rendered unreliable. More particulerly, a prosecutor violates due
process when he presents and vouches far evidence in the second trigl that repudiates
the evidentiary basis for the first conviction, See Green v. Georqia, 442 U.5. 35 {1979
Miller v. Pate, 38¢ U.S. 1(1967) Absent that evidentiary hasis. 5 reviewing caurt can ro
longer trust thar the conviction 15 reliabie. Mare significantiy, 1n a death penaity case, an
uncorrected mncans:stent theory presents & pos*t-sentencmg event that renders the

sentencing determination itself unrehiatle. Sep Lohnhson v Mississippi, 486 U 5.578
——— -ﬁ—-_._'u;__u.,

F.

14
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(1988).

lust as with these fact patterns, a prosecutor's ability to mamntain verdicts based an
materially inconsistent thearies underrmines the truth-finding process. When the
prosecutar *J2 attempts to maintain two convictions despite the fact that the core

3 evidence presented in suppart of the first defenda nt's conviction ar death senterice s

q wholly irreconciiable with the core ewsdence ysed against g secand defendant chargec
with the same crime, he offends the truth-finding process. Aflowing both verdicts to stand
contradicts the principai goals of tonvicting the gurlty and freeing the innocent and
severely undermmnes the basic faimess of enminal trials.

In Berqer v. United States, 295 U.S. at 88, this Court firrnily stated that s prosecutor

is the representative not of an ordinary party to 2 controversy but of a sovereignty .
whose interest in a criminal prosecutian 1s nat that t shat win a case, but that justice
shail be done. ... He may prosecute with eamesiness and vigor - indeed, he shauld do <o.
But, while he may strike harg blows, he = npr at ltberty to stnke fout ones. It is 28 much -
his duty to refrain from mproger methods cailculated te produce a wroncful conviction zs
it 15 to use every legitimate means to bring about 3 just ore
*33 Certainly when a PrUSECUIOr seeks to Maintain a verdict that he has deemed to be

. Talse in another proceeding, he does not Fullil! his constitutional duty to refrain from
'mpraoper methods of producimg a conviction. Without being required 1o correct a verdict,
8 prasecutor wouid be free to let stand « matenial deceptian on the courts. Napue v. .

lihnes, 360 U.S. 264, 369 (1959} (requinng a prosecuter to correct false testimony even

when the testimony is nat sohated); Moone_y_ﬁv.__H_ql@g_Q,_rg_Sigé. i03 112 {1935

{condemning the deliberate deception of the court). Furthermare, such a ruie wauld

autherize prosecutars to abandon their ethical duty to “seek justice, not merely to
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short, preventing prosecutare from maintaining inconsistent prosecutions is necessdary to
prevent criminal trials fram becoming "a game in which the State'’s function is to outwit

agnd entrap its quarry” rather than a search for the truth. Giles v, Maryland, 286 U.S. 66,

100 (1967] (Fortas, ], concurring).

The rule against inconsistent theones applies with equal force to death sentences. See

Bullington v, Missaurn, 451 U S, 430, 44k (1981) {stating that a capital sentencing

hearing is fike a trial on the question of quilt or iInnacence because the prasecution has
~  "the burden af establishing certain facts beyong a reasonabte doubt in its Guest 1o obtain

the harsher of the two aiternative verdicts™), Green, 442 U.S at S/ {Court troubled by

use of hearsay rules ta further an Inconsistent theory curing a capital sentencing
hearning). As this Court has repeatedly stated, the Constitution requires he:ghteneg

reliability for the death penalty determination. See, €.9., Johrson v Mississippi, 486 U.S

578, 584 (1988); Tumer v. Murray, 476 U.S. 28, 35-36 (1986); Californis v. Ramos, 4€3

Y.S. 997, 998 (1983). If a prosecutor’s newly discovered evidence is materialiy

inconsistent with the *34 evidence previously presented to secure a death sentence, that
sentence does not meet this Court's standard of reliabiity, and it must be correctes.

The legal principie that post-sentence events can render 3 death sentence constitutionaliy

unreliabic is firmiy rooted in this Court’s deaisians, [n Johnson v Mississippi, 486 u.s.

" 57R_S87 {1988}, one of the defendant's prior felanies that farmed the basis for an
eggravating factor was invalidated after the death sentence was imposed. Thus, this
Court held that the defendant was entitled o a new sentencing hearing because "the Jury
was allawed to consider evidence that has been reveaied to he matenally inaccurste.” id.
at 590, Furthermore, the evidence of the Conviction prejudiced the defendant becayse
the prosecutar "repeatedly urged the Jury to give 1t weight |n connection with its assigned

task of balancing aggravating and mitigating tircumstances.” Id. 3t 586. Like the reversa.
N ot -

of the New vark Conviction in Johnson, a prosecutar's total repudiatign of an eariier

theary renderg the evidence from the first case "matenally inaccurate " Thig creastes an

impermissible risk that a defendant has been sentenced tc death artwtrarily, and thig

16
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Court's precedent dictates that the defendant is entitied 10 8 new sentencing hearing.
This rule against inconsistent theones does Aot necessanly mean that a2 prosecutor must
celect 2 version af the facts and thereby become farever paund by that version of events.
Where the evidence 15 3mbiquaus regarding a matend/ fact, the prasecutor certainly acts
within constitutiona! hounds by asserting the smbigurty to a fact-finder. The pruoseculor
may not, however, mampulate the ambiguous evidence to ohtain multiple convicdions
Furthermore, @ prosecutor's hands are not tied in the event that he discovers new
evidence that is inconsistent with nis theory the originai case. Indeed. the
prosecutor may yUse that evidence td sSeCure a second verdict. In doing so,
however, be is deemed to believe that the new evidence is reliable (in light of the
earlier inconsistent evidence and the *35 prosecutors ranstitutional duty ta refrain from
wnawirigly presenting false evidence). in that Case, where the prasecutsr has wholly
repudiated the theory upon which he cecured the earlier verdict, the first defendant s
entitled to a due process img_%that the result of his proceeding Is & Correct

and just one. See Mooney, 294 U.S. at 113 {rejecting the Srate’s argument that it was

“nat required to afford any corrective judicial process 1o remedy the alteged wrong."},

1071 (oth Cir. 1987} {en banc)

see alse Thompson v, Calderon, 120 F.3d 1045, 310/1 (ST &1L 12

{Kozinski, 1, dissenting} ('In the case of mutually inconsistent verdicts, ... I beleve that
the state i required 1o take the necessary steps o set scide or madify at least one of the
verdicts.™}.

The Sixth Circuit properly decided to apply the same standard of review applied io other
cases involving due process viglations based upon @ potentiatly tainted truth-finding

procese. (Per. App. at 45a). Kyles v. Whitley, 514 U.S. 419, 434 (1995); Baqgley, 473

—r—

U.S,_at 682, Under this standard, a count ingquires wherher there (s @ reasonable

e
probabdity that, had the evidence been precented, the outcome of the proceeding woult

have been differgnt. As this Court explained :n Kyles, 514 1.S. at 434, this standard does

not reguire a defendant ta demonstrate that the evidence would have resulted m 2

campiete acquittal. Nor does this standard inquire into whether the remaining evidence

F.
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would have been sufficient to sustain the verdict. 1d. at 434-35. Instead, the guestion is
“whether in [thel absence [of the evidence] he received a fair trial, understood as a trial
resulting in a verdict worthy of confidence.” Id. at 434. Thus, a reasonable probability is
shown when the evidence "undermines confidence in the ocutcome of the trial.” 1d. Where
a defendant's conviction or death sentence is based on evidence and argument that
conflicts with the evidence and argument used by the prosecutor {o secure the conviction
of a second defendant, a court shouid be required to inquire whether the cutcome of the
first defendant's trial has been *36 undermined by the material inconsistency. If sg, then

the defendant is entitled to a new sentencing hearing or trial.

ey

First, Petitioner reduces the issue to "some species of 'actual innocence’ claim” in the

mald of Herrers v, Collins, 506 U.5. 390 (1993). {Pet. Br. at 42). However, these claims

differ markedly. In Herrera, this Court held that a defendant's claim of actual innocence
was not cognizable in federal habeas absent an independent constitutional victation. 1d,
at 393, In an inconsistent theories case, however, the aggrieved defendant's claim is nof
that he is actually innocent of the crime. Instead, the claim is that f the defendant's
verdict is allowed to stand, the prosecutor will have gbtained two convictions on whaliy

inconsistent theories in violation of the Due Process Ciause. The State's interest in finality

- which competled this Court’s decision i Herrera, 506 U.S. at 417; see also id. at 426

(O'Connor, J., concurring) - is simply non-existent when it is the prosecutor who obtains
new evidence and, finding it reliabie, uses it to convict 3 second defendant on 3 theory
that is irreconcilable with the first defendant's conviction,

When a prosecutor presents evidence at a criminai trial, that evidence is more
constitutionally significant than evidence brought forth by a defendant to support a post-
triat claim of actual innocence First, when a prosecutor presents evidence at a trnal, the
fact-finder will not view with the same degree of skepticism that will greet evidence
presented by & defendant on Death Row protesting his innocence. See id. at 423
{Q'Connor, concurring) ("It seems that, when 5 prisoner’s Iife 15 at stake, he often can

find someone new to vouch for him."]. Also, when the prosecutor introduces evidence

F.
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against a defendant, that evidence i subjeet to the scrutiny of Oppasing counset and
finder of fact and thus, he puts the credibility of the State behing that position. See *37

United States v. Young, 470 U.S. 1,18 {1885) {recognizing that "the prosecutor's opinign

carries with it the imprimatur of the government”) In agdition, the prosecutor has & 2?[

1

constitutional duty to refrain from Knawmngly intreducing faise testimony and to carrect
_—_'“-‘———__.__,

testimony fearned to be false, Napue, 360 U.s. 264, 269 (195%9;; Mooney, 794 5,133,

.-~

112 (1935}, as well as a number of ethical duties ta promote theksearch far the truth.

See Bennett | Gershman, The Prosecutor's Duty to the Truth, 14 Geo. J. Lega!l Ethics

309, 313 (2001). Thus, this Court's decision n Herrera presents no hurdie to the due

pracess claim asserted 1n this case. —

Petitianer also applies the mncorrect standard of review for due grocess viclationg by
ergumng simply that Stumpf could have been convictes of aggravated murder and
sentenced ta death, even under his version of the events. (Pet. Br. at 36). This
argument, however, does not follaw the "reasonable probabiiity” standard for dS5e85ing
due process violatians. In Kyles, S14 U.5. at 434-35, this Court affirmed that 3 defendant
“need not demanstrate afrer discoienting the {excluded ewidence], there would nat have
been enough lef to convict. The possibiity of an scquittal on o crminal cherge does nor

imply an insufficient evidentiary basis ta tonvict.” This standzard wW3s similarly described

in Fahy v, Connecticur, 375 y.g. BS 86-87 (1963) (emphasis sdded), in which thig Court

qQuestion is whether there i a reasonahle possibitity that the evidence complained of

might have contributed to the convichan - Therefare, as thig Court has indicated, it is

F.

19



APR-B1-2818 B3:83 ABCO 214 428 8996 F.268

convicted under the taw of parnies}.

As described above, once a court finds that the prosecutor has presented matenally
inconsistent positions, it shauid then consider the prejudice resulting from the
inconsistency. Specifically, the court should evaluate whether there is & reasonable
probability that the results of the first trial and sentencing heanng woutd have heen
different if the State had utilized the same theory and evidence it employed in the second
triat and sentencing heanng.

There is a reasonable probability that Stumpf would not have been sentenced to death.

In fact, nationwide statistics indicate that the death penaity is rarely imposed when the
defendant does not actually kilt the vichm. See Death Row U.S.A., Sept. 1, 1899, at 20
(showing that only 2.8 percent of all persons executed in the United States between 1876

and 1999 were not the “tnggerman” tn the crime), Enmund v. Flonda, 458 U.S 783, 795

{1982} (noting a study concluding that only 5.5 *4.7 percent of the persons sentenced tc
geath at the time "did not particpate in the fatal assaull of the victim™}.

_ As this Court recognized in Lockett v Ohio, 438 U.5. 5896, 608 {1984), in which the

defendant did not kill the vichm, the deqree of participation n an offense is precisely the
type of evidence that can jushfy a sentence less than death. See also Skipper v. South

Caralina, 476 4.5. 1, 13 {1986) (Poweli, ., concumng) (statng that the death penalty 1s

less justified for defendants who played a relatively less significant role in the murder].
As [ see it, Stump’s argument 15 simply that 3 death sentence may nct be afiowed to
stand when it was imposed in response tg @ factuatl clarm that the State necessarily
contradicted 1n subseguently arauing for 2 death sentence i the case of a codefendant,
Stumpf's position was anticipated by justice STEVENS's observation 10 years ago that
"seriaus guestions are raised when the soveregn itself takes inconsistent pasitions in two
separate criminal procecedings aganst two of ws otizens,” and that “the heightened need
far reliabiiity 1n capital cases only underscores the gravity of those questions ... " iscobs

v. Seoft, 513 ULS. 1067, 1070, 115 S.Ct._711, 130 L.Ed 2d 615 (1995) (citation and

20
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nternal quotation marks omitted). Justice STEVENS < statement in turn echoed the more
general enc expressec by Justice Sutheriand v * 190 Berner v United Stsres, 795 U S

78, BB, 55 S.Ct. 62%, 79 L.Fd. 1314 (1935}, that the State's interest :0 winning somao

poInt in a Gven AsE 15 Tanscended by its inteces? “that justice shall be done.”
Ultimately, Stumpf's argument appears to be that sustaining 2 death sentence in
circurnstances like those here results 1m a sentencing system that inuites the desth
penaity "to be .. wantoniy and freachly imposed ™ Lews_ v, Jeffers, 437 US. 7684,

774, 110 S.Cr. 3092, 111 | £d.2d 606 {1990) (quoting Gregg v. Grorcqua, 428 U S 153,

188, S6 S.Cr. 2909, 49 . Fa Jjrl 859 [1976) (joint opinion of Stewart, Fowell, ana

STEVENS, 11 ) (interna! quotation marks amitted ;).
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